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«AMMYHHTET JOKHOCTHBIX JIMII FOCyIapcTBa
OT HHOCTPAHHOM YroJIOBHOH IOPHCAUKIIHM))

I'-H npencenatens,

Ipexne Bcero xorenocsk 661 no6narofapuTs CrienokIagauKa r-xy Mapsio Jlexto
1 PaGouyro rpynmy nox npencenaTenbcTBOM I-Ha Backeca-Bepmymeca 3a mpoieiaHHYIO
paboty mo Teme «3amHTa OKpyKalollell CpeAbl B CBA3H ¢ BOOPY’KeHHBIMH
KOH(pJIMKTaMMU». DTa TeMa HaXOJUTCsA Ha paccMoTpeHuy Komuccuu mintensHoe Bpems;
B 9TOM 'OJly 3aBEpILIWIOCH IIEPBOE YTEHUE MPOEKTA IPHHIUIIOB U KOMMEHTApHEB HEMY.

Ha Ham B3radm, BONMpPOCH 3allIUTHI  OKPYXKAKOMIEH Cpefsl B BOOPYKEHHOM
KOH(QUIMKTe B JOCTAaTOYHOH Mepe YperylHpOBaHBI MEXAYHAPONHBIM TI'yMaHHTapHBIM
npaBoM. [IpOEKT DNpPHHIMIIOB COAEPXHT HEKOTOPHIE TIOJIOKEHHS, KOTOPEIE
TNO-NIPEXHEMY HYXIAIOTCA B NOpabOTKe, a TaKKe HEONPaBIaHHO PACIHIMPSIOT OXBAT
TeMbl. CuuTaeM Takxe, YTO B IPOEKTE CIeNOBalo Obl M3GeraTh (OPMYIMPOBOK, He

IIPUMEHMMEIX B YCIOBUAX coBpeMenHoro MITI.



Ilpu 3TOM C yIOBIIETBOPEHHEM OTMEYaeM, 4TO Mies HOpMyITHPOBAHHUS TONOKEHUH
00 oOXxpaHe OKpyXalomlel Cpeipl COXpaHWIAch B (OpME MPOEKTa HPHHIIUIIOB,
NOUepKUBAs TEM CaMBIM HaMEpEeHHUE BEIpaboTaTh UCKIIFOUYUTENHHO OOIIHE PYKOBOISIIHE
IIpaBUiIa, npn35113a10mﬁe K OIpEIEeNIEHHOMY TMIOBEJSHHIO, a He HOPUIHYECKH
00s3bIBaOIIHI JJOKYMEHT.

Kax u3BeCTHO, MepBOHAYANBHEIM CMBIC] paGOTH HaJ JaHHOM TEMOM 3aKIIOJancs
He B 0000IIEHHY HOPM MEXIYHapONHOTO INpaBa B OGJNACTH 3alllUTE OKpYXKaromeit
Cpelpl, a UX NPUMEHEHHH HCKIIOYMTENIBPHO B YCIOBHSIX BOOPYXXEHHOTO KOH(QIIHKTA.
IlpuBeTcTByeM monxon, BepaboTaHHbl CrelIOKIaqUYMKOM, HE CMEINMBATh Pa3IMIHEIE
OTpaciy MEeXAYHapOIHOro IpaBa (MeXIyHapoIHOE IpaBO OKpYXalolled cpelbl, MpaBo
BOOPY>KEHHBIX ;6H¢)HHKTOB Y MEXIYHapOIHOE IIpaBO IpaB YeJIOBeKa).

B nepBom npuniune «Chepa MprMEHEHUS» YKa3aHO, YTO IPOEKTH IPUHIUIIOB
OXBAaTBIBAIOT TP BPEMEHHBIE (a3bl — 110, BO BPEMS U IOCJIe BOOPYKEHHOTO KOH(IIMKTA, a
IlaTas 4YacThp IPOEKTa IIENUKOM MOCBSIIEHA MPUHLUIIAM, INPUMEHMMBIM IIOCIE
BOOPY’KE€HHOI0 KOHGQIUKTa. X0Tenoch Okl elle pa3 00paTUTh BHUMAHUE, YTO IEPHOJIEI 10
U TI0CJIE€ BOOPYXEHHOI'O KOH(QUIMKTA CUMUTAIOTCS MHPHBIM BpPEMEHEM, KOTAa B IIONHOM
Mepe JIEACTBYIOT 00Iye HOPMBI, IPMEHUMBIE K 3allUTE OKPYKAIOIIEH CPE/IbL.

Hanee, mox BOOpY)XeHHBIM KOHGIMKTOM [Mpedjiaraercsi IOHMMaTh Kak
MEXIYHApOIHBIM, TaK ¥ HEMEXIYHapOAHEIN BOOPYXKEHHBIH KOHQUIMKT. B 3TOH CBsA3M
nojlaraéM KOHTPIIPOLYKTUBHBIMU ITOIBITKY BEIpaObOTATh CBOJ BCEOOBEMITIONIUX TIPABUII B
00acTH 3aIIUTH OKPYKAIOIEeH Cpelbl Ha BCEX BPEMEHHBIX MPOMEXYTKaX. J(0CTaTO9HO
OBLI0 GBI COCPENOTOUNTHCS HA CUTYALIMH BOOPY>KEHHOTO KOH(MIIUKTA.

B mpuxinune 4 nonaranu 6sl HEKOPPEKTHBHIM I'OBOPUTH O MPUMEHEHHH IIPaBOBOTO
pexuma OxpaHbBl KyJIbTypHOTO Haclielus K BONpOcaM, CBSA3aHHBIM C 3alUTOM
OKpyXalolllel cpelpl B Cilydae BOOpYXeHHOro koHdiukra. B uemom cuutaem

HEKOPPCKTHEIM yrIOTpe6JIeHI/Ie TE€PMHHA «KOXpaHA€Mas 30Ha», IIOCKOJIbKY B COBPEMEHHOM

MI'TI Takoe MOHSTHE OTCYTCTBYET.



Taxk, yerBepras XKeneBckas Konsenius 1949 r. u JonomnutenbHbl nporokon I
IIpeayCMaTPUBAIOT TPH «30HEI O€30IIaCHOCTU»: CAaHUTAPHBIE 30HBI, HEHTpalbHbIe 30HEI U
JeMIINTapU3UpOBaHHbIE 30HBl.. BBeleHHE MOHATHS «OXpaHAEMOH 30HBD) H3NHIIHE
pacmupseT HOHATUS «30H 0e30IIaCHOCTM» W SBHO BBIXOAWT 32 PaMKH HCCIIENOBAHUS
JAHHOW TeMbl. YIUBJIEHBl TaKXe pacHpOCTPAHEHHIO 53TOr0 MpHUHIMIA Ha 3eMIH
KOpPEHHBIX HapoAoB. B paMkax aToro mpuHLMIIA ¥ ONpuHIMNa 5 Bropoif yacTu mpoekrta
rojaraeM, 4To IpaBOBOM PEXXUM TEPPUTOPUNA IIPO’KUBAHKS KOPEHHBIX HApPOXOB HE UMEET
HENOCPEACTBEHHOI0 OTHOIIEHNS K pacCMaTpUBaeMOU TeEMe.

B npunmune 10 «KopmopaTuBHas  [OJDKHas  OCMOTPUTENBHOCTEY U
npuHnune 11 «OTBeTCTBEHHOCTH  KOpIOpaLMi»  NpeNUpHHUMAaeTcs IOINBITKa
ypEryiupoBaTh OAHOBPEMEHHO pas3HBIE IIPaBOBBIE CUTyallUd. Bpsaa Ju pa3yMHO
CpaBHHMBAaTh IIPABOBOE pEryIHpOBaHHE HEATEIBHOCTH KOMIIAaHWM TII0 pa3paboTke
IIPUPOAHBIX PECYpCOB Ha TEPPUTOPUM CBOErO rOCyAapcTBa, 3aTPOHYTOH BHYTPEHHUM
BOOPYXCHHBIM KOH(JIMKTOM, 1 aHAJIOTHYHON IeATeIbHOCTH KOMITaHU# OKKYIIHPYIOIIETO
rocynapcTsa Ha OKKYNHMpOBaHHOH Teppuropuu. CuuTaeM HEBO3MOXXHEIM Hajlararb Ha
rocyapcTsa 00s3aTeNbCTBA IPEANPUHNMATh OIWHAKOBHIE MEPHl B ITHX pPasHBIX
CUTyalUsIX IMPUMEHUTENHHO K KOPIOpalMsIM ¢ T€M, YTOObl OHU MPOSIBILUIA «IOJDKHYIO
OCMOTPHTEIEHOCTE M OCTOPOXXHOCTh B OTHOILIEHUM 3allUTH 3I0POBbS U OKpY’KaromieH
Cpedbl», a TaKXKe JUIsd CO3JaHUs MPaBOBBIX YCIOBUH IUIS TPUBJIEYEHHS TaKUX
KOpHopauuii K OTBETCTBEHHOCTH.

Kommnanns, paboTaromas Ha TeppUTOPUH CBOErO roCymapcTBa, B TOM 4YHCIE B
CUTYallUM BHYTPEHHETO BOOPYXXEHHOTO KOHQUIMKTa, HE TOBOPSA O IIOCTKOHQIMKTHOM
BOCCTaHOBJIEHMH, CBsA3aHa [EWCTBYIOIIMM B OJTOH CTpaHe 3aKOHOAATENBCTBOM,
KacaroIMMCs OTBETCTBEHHOCTH 3a ymepd. EnBa mnu B aroit obmactu TpebyeTcs
JOTIONIHUTENBHOE perynupoBanue. PaGoTa xe xommanud 3a pyGexoM B 30HAX
BOOPY’KEHHOI'0 KOH(QIINKTa UMEET CBOM OCOOEHHOCTH, BBIXOMAIIME 3a IIPEAEbl TEMATHKH

3alllUThI oxpyxca}omeﬁ Cpe€Inl. Ectp BOIIPOCEI, CBsA3aHHBIE C JIETUTUMHOCTBIO



NEATENIBHOCTH TaKMX KOMIIAHMH B TOM MIM WHOM CHTyallud B IpHHIMIE, BHE
3aBHCHMOCTH OT BOTIPOCOB 5KOJIOTHH.

XO0poIo U3BECTHHI TUCKYCCHHU, KOTOpEIE BexyTcs, B ToM uucie B CoBere OOH mo
npaBam 4enoBeka ¥ Cb OOH oTHOCUTENBFHO NPaBOMEPHOCTH AEATEILHOCTH KOMIIAHUH
Ha OKKYNHPOBAaHHBIX M HECaMOYINpPABIAIOIIUXCSA TEppUTOpHAX. JIMINb y HeGONIBIIOro
KOJIM4YEeCTBA TOCYAapCTB MMeEETCA HalMOHAIBHOE 3aKOHOMATENBCTBO II0 JaHHOMY
Bompocy. B 9To#f cBA3sm He cuuTaeM HEOOXOOMMEBIM BKIIIOUEHHE 3THX IPOEKTOB
npuHnunos. He uckmodaeM, omHako, YTO MMeJo Obl CMBICI IPH3BAaTh IOCYAAapCTBA
n00YXaTh X03HCTBYIOMHE CYOBEKTE K OLIEHKE PHCKOB CBOEH JIEATENBHOCTH B paiioHax
BOOPY>X€HHOTO KOH(INMKTa, B TOM HYHCIE€ B KOHTEKCTE MHHHMH3ALUK BO3MOXKHOTO
ymepba okpyxaroreii cpene.

B cBa3M ¢ mnpuHImUmoM 8§, KacamoUMMCHA IepeMENNeHMs JHI, BHI3BAHHOTO
BOOPY>XE€HHBIM KOHQIHKTOM, XOTeJIoCh OBl OTMETUTh Clenyiomee. beccropHo,
NpUpONHas Cpella HCHBITHIBAET KOJOCCAJIBHYI0 HArpy3Ky BO BpeMS BOOPYXXEHHOTO
KOH()IMKTa HE TONBKO BCIIEACTBHE BOSHHBIX AEHCTBHI, HO U B CBSA3H C IepeMelIeHAEM
3HAYHUTEJIBHOrO YKClIa JIOACH, CTpEeMSIIUXCS YKPBITBCSA OT YKacoB BOMHEIL. I'ocymapcTsa
00s13aHBl B TaKoH CHTyauuu O0ECIIEYUTh MHUHHUMAJIBHBIE YCIOBMS MIJi BBDKHBAHHS.
Cornacuo cratee 17 JlomonmuuTensHOro mpoTokona II «B ciydae HeoGXOMMMOCTH
OCYIIECTBIIEHHS TaKUX MNEepeMEIIeHU IPUHUMAIOTCS BCE BO3MOXKHBIE MEPHI JUIS TIpHeMa
TPAXI3HCKOIO HACENEeHUsI B YCIOBUAX, YHOBJICTBOPUTEIBHBIX C TOYKH 3pEHHSA
obecreyeHus KpoBa, TUTUEHBI, 3M0POBbs, 6€30MaCHOCTH U MUTaHUA». DTO 0013aTEECTBO
rOCyapcTBa MMEET INPHUOPUTET II0 OTHOIIEHWIO K BO3MOXXHBIM IIOCIEINCTBUSM IS
OKpY’Karoleil Cpeibl.

CnenoBsaTenpHO, BpsiA JM CTOMT YTBEPXKIATh, YTO Yy TOCYHapcTB HMEeTCs
0043aTeNIbCTBO  «II0 IPEAOTBPALEHHUI0 U CMSMYEHUIO IIOCIEACTBHH  yXYyALIEHHS
COCTOSIHMS OKpY’Kalollled cpensl B palioHax, TIIe HaxOOATCs IepeMelleHHble B

pe3ynbTaTe BOOPYXEHHBIX KOHGUIMKTOB JuIla». B 3TOH cBA3M mnpaBuibHee OBLIO OB



TOBOPUTH He TpeOOBaHUHU K rocyaapcTBaM, a MPU3BIBY K HUM, a Talkke MEXIyHapOIHBIM
OpraHu3alysIM U JPYyruM cyObeKTaM, I10 BO3MOXHOCTH IIPUHHUMATH COOTBETCTBYIOIIHE
MepBL.

Xorenoch OBl  OTHENPHO IHPOKOMMEHTHUPOBaTh MPOEKT MpuHOMIA 12,
TOCBSILIEHHOTO «OroBOopke MapreHca», chOpMyIHPOBaHHON PYCCKHM IWIIOMATOM H
npaBoBeoM @.D.MaprencoMm. Ha Hamm B3I, B KOHTEKCTE paccMaTpUBaeMOi TEMEBI OH
He BIIOJIHE YMECTEH.

«OroBopka MapteHca», Oyyun HOpMOH OOBIYHOTrO IpaBa, IO CHX IOP SABJISETCS
KpaeyroinbHEIM KamMHeM coBpeMeHHoro MITI. OOGpatuiu  BHHUMaHHE, YTO
CrnennoknagunK OTXOOUT OT IIEpBOHAYAIBHON BEpCHH, KOTOpass B OpUTHUHAJE 3BYYHT
TaK: «B CIIy4asX, He NPeoyCMOTPEHHBIX IPHUHATHIMHU <....> IIOCTAHOBJICHUAMH, HaCEJIEHUE
Y BOIOIOILKE OCTAIOTCA IIOJ OXPaHOM U JeHCTBUEM Hadall MeXIyHapOgHOro mpasa <....>
3aKOHOB YeJIOBEYHOCTH U TpeOOBaHMH OOIIECTBEHHOrO CO3HAaHMA». HaluIo IMOMBITKA
pacIupHTh chepy IpUMEHEHHS OroBOpKH MapTeHa, YTO MOXKET CYLIECTBEHHO OCIa0HuTh
ee NIepBOHAYAJIbHYIO HAIIPABJIEHHOCTH — 3alllUTYy HACEJICHHUS.

Kpome Toro, cchuika Ha «oroBopky MapTeHca» B IeHCTBYIONIMX MEXIYHAPOIHBIX
JNIOKyMEHTaX, PEryjJupyloluX OXpaHy OKpyXarwoled cpensl, oTcyTcTByeT. C ydeToMm
3TOr0 BPSAJ JIM OIIPaBJaHHO TOBOPUTH O IMOAAEP)KKE TOCYNapCTBAaMH €€ IPUMEHUMOCTH B
KOHTEKCTE pacCMaTpUBaeMOM TEMEI.

I'-u [Ipencenarens,

Msb1 ¢ uHTEpecOM H3Y4YWJIM HOBBIM AOKIAL I-XH OJckobap ODpHaHIec IO TeMe
«AMMYHHMTET JO/UKHOCTHBIX JIMI[ TOCYAapCTBA OT HHOCTPAHHON YroJIOBHOI
IOPUCAUKIMM» U O3HAKOMHIIUCH C pE3IOME€ AUCKYCCHH IO IIECTOMY H CEIbMOMY
JOKJaJilaM B COBOKYIIHOCTH.

Paznensem crpemnenne Komuccuu HaliTé OTBeTBl Ha psin (hyHIAMEHTAIBHBIX
IPOLECCYalbHBIX BOIPOCOB, KOTOPHIE HIPAIOT BAXHEWIIYI0 pOJb B INPUMEHEHUH

HMHCTUTYyTa HMMYHHUTETa OOJDKHOCTHBIX JIAL], B TOM YHCJI€: KOIrJja HaUHHAaeT JIeHCTBOBATh



UMMYHHTET OT HHOCTPAHHOH IOPHCIUKIMM ¥ Ha KaKUX JEHCTBUAX TOCYHapCcTBa Cyla OH
CKa3bIBaeTCs; SIBJIACTCA JIM 33[efiCTBOBaHUE MMMYHHUTETa HEOOXOOUMBIM H KTO MOXET
ero 3aJeWCTBOBaTh; KaK M KEM OCYIIECTBIAETCS CHATHE HMMYHHTETa; KaKOBBI
IIOCNICACTBUSA CHATHUSA UMMYHHTETA IS OCYIIECTBICHUS IOPUCAUKLINY U Jp.

HcxonuMm mpH 3TOM M3 TOrO, YTO aHAIW3 TakKMX BOIPOCOB JOIDKEH HOCHTH
CaMOCTOSTENIBHEIN, a HE «BCIIOMOTAaTENbHBIN» Xapakrep, OyIOy4H HalleJeHHBIM Ha
(GopMmyIHpoBaHUe IEHHOrO PYKOBOACTBA, OCHOBAHHOTO Ha IPAKTHKE TOCYapCTB.

OnHako HOHATHO, YTO (HKCAlUUs TaKOrO Poja MPOLECCYAIbHBIX MOJOXEHUH He
KOMIIEHCHPYET TeX IpoOiieM, KOTOpBIE BRITEKAIOT U3 IpeiaraéMbIX IPOEKTOM CTAThH 7
UCKIIIOYEHUH U3 MMMYyHHTETa. B 5TOI CBSI3M MO3BOJIBTE B OYEPENHON pa3 HAIlOMHHTH
Haly TBEPAYIO IO3UIMIO O TOM, YTO CYIIECTBOBAaHME UCKIIIOUEHUI, NEPEUYUCICHHBIX B
npoekre cratbd 7/, npuHATOR B KoMmuccum romocoBaHHeM, a He KOHCEHCYCOM, He
IIOATBEPXKAACTCA HU IIPAKTHKOM rOCyAapCTB, HU opinion juris. MBI Taxoke He pa3zeinseM
MHEHH, YTO MPOEKT CTaThH 7 ABIAETCA «IIPOIPECCUBHBIM Pa3BUTHEM) MEXIyHAPOIHOTO
npasa. HampoTuB, He MOXXET CUMTATBCS IIPOTPECCHBHBIM JBHXXEHHE B CTOPOHY
pasMbIBaHUA ONHOM M3 (yHIaMEHTAIBHBIX HOPM MEXIYHapOJHOrO IIpaBa, KOTOpOe
YpeBaTo  JIMIIb BO3HHKHOBEHHEM HOBBIX 04aroB HallpsOKEHHOCTH B
MEXTOCyIapCTBEHHBIX  OTHOLIEHWSAX H3-3a HEU30eXHOro yMHOXEHHS  YHCiIa
MOJIMTUYCCKH MOTHBHPOBAHHBIX IIONBITOK IIPUBIEYhL JOJDKHOCTHBIX JIMI[ OJHUX
rOCyIapCTB K YrOJIOBHOM OTBETCTBEHHOCTH B JPYyTHX IrOCyAapCTBaXx.

IIpuspiBaem Komuccuio BepHYTECSI K pACCMOTPEHHIO COIEP)KaHUsS MPOEKTa CTAThH
7 10 IPUHSATHS BCETO KOMILIEKCa IIPOEKTOB CTaTel B IEPBOM YTCHHHU.

Yr1o KacaeTcs HOBBIX IPOEKTOB cTaTed (IpoexTrl crated §-16), To xXoTemu OBl
BBIPa3sHTh OOECIIOKOEHHOCTH IO IOBOAY TOrO, YTO B IpejacTaBieHHOW CrenuaibHBIM
JOKJITYMKOM pEIaKLMHM OHM, Ha Halll B3I, HE MOT'YT pacCMaTpUBaThCs KaK B IOJIHOM

MEPE rapaHTUPYIOUINUEC HEOOIIYIMICHHE IIPECIICAOBAHUA MHOCTPaHHbBIX NOJIKHOCTHBIX JIHIY

I10 IMMOJIMTUYCCKHUM MOTHBaM.



Kak wu3BecTHO, XOTA BCe MEBIATh IIPOEKTOB cTaTedl OBUIM TIepefaHBl Ha
paccMoTpeHne B PenakiioHHBIH KOMHTET, 110 UTOry paboThl IpeaBapUTENbHO ObLia
ofobpena numb oxHa craThid — 8 ante («IIpumenenue Yactu uerBepToii»), KOTOpas, K
TOMY e, Oblna mpemnoxena He camMuM CHeIMaIbHBIM JOKIaIYUKOM, a BEIpaboTaHa
HENOCpeACTBEHHO Pe1akKiIMOHHEIM KOMUTETOM.

Hcxonum M3 TOro, 4ro IpOEKT CTaTbd 8§ anfe NOMKEH TOJKOBAaThCA Kak
IOATBEPXKAAIOMMN, 4YTO BeCh OOBEM COOTBETCTBYIOIIMX TapaHTUH M IIOJIOXKEHUI
pacnpocTpaHseTcs Ha Io0ble cilydau IpeciiefoBaHNs NHOCTPAHHBIX MOJKHOCTHBIX JIHIL,
BKIIIOYas Te, KOIZla MMMYHHUTET Y TakuX JHIl OTCYTCTByeT. VIHOe mpoTHBOpedmIo GBI
OCHOBHOH IeNM TaKkuX rapaHTUii — u30eXaHUIO 3JI0yHOTpeOieHHs, B YacTHOCTH B
OTHOIIEHHM  TIONWTHYECKA  MOTHBHPOBAHHOIO  IPOCIENOBAaHHMS  HHOCTPAHHBIX
JNOIDKHOCTHBIX Jul. bonee Toro, HEKOTOpEle U3 TpemIokeHHBIX CrenualbHBIM
JOKJIaJYMKOM IapaHTHil (Harpumep, MpoeKT CTaThu 16) mprobpeTaroT e HHOCTh HMEHHO
B CHUTyallud OTCyTCTBMA HMMMyHuTeta. Ha sto Kommccuum cnemoBamo ObI oOpaTHTh
BHUMaHHe IIpH JallbHelell paboTe Haj KOHKPETHBIM IepedyHeM rapaHTHi.

Hanee xoTemu OB NOACHUTH CBOIO IO3MLMIO IO PSOY WHBIX IPOLEXYPHBIX
BOIIPOCOB, 3aTPOHYTHIX B IIECTOM M CEJEMOM JOKJIaHax.

PaznenseM MmHeHHe CHCHI[OKJI&JI‘II/IKa II0 BOIIPpOCY O CCBHUIKEC HAa HMMMYHHTCT,

COOTBETCTBYyIOIIee no3uuuu MexnynaponHoro Cyna, B 4aCTHOCTH, B JI€Jie, KacaroleMcs
OIPEZEJICHHBIX BOIPOCOB, CBA3aHHBIX C B3aMMHOM IIOMOIIBIO B YTOJIOBHBEIX Jelax
(Jxubyty mporuB ®pannum). CornacHsl, 4TO B OTHOIIEHHUH JIHL, MOJIB3YOLIUXCS
UMMYHHMTETOM ratione personae, BOIPOC 00 HMMyHHTETE HOJDKEH pPacCMaTpUBATHCS
OpraHaMM rocynapcTBa Cyla proprio motu — 6e3 HeoOXOJUMOCTH CCHUIKH CO CTOPOHEI
rocyiapcTsa JOJDKHOCTHOTO JIMIIA, IIOCKOJNBKY TOCYyNapcTBO cyAa H 0e3 Toro
OCBEIIOMJIEHO O XapakTepe HNeATeNbHOCTH Takux Jjul. HMuHade o6GCTOMT [eno ¢
UMMYHUTETOM ratione materiae, TaKk KaK IOCyJapCTBY Cyla HE BCerga MOTYT OBITH

HU3BCCTHBI (I)yHKIII/II/I TaKoro Jimna, i, COOTBETCTBEHHO, I'OCyJapCTBO NOJIXKHOCTHOTI'O JIMIa



HMMEET 3aUHTCPECOBAHHOCTE B 3asBJICHUU 00 HMMYHHUTETE. BCBYCJIOBHO, OTO HC O3Hay4aeT,
4TO roCyiapCTBO CyZia HE MOXET BO3JIEPXKATHECA OT OCYILIECTBJICHUASA CBOEM IOPHUCOUKITNH
B OTHOIICHUH HOJKHOCTHOI'O JIMIIA, [IpHU3HaB, YTO OHO o6na,uae'r HUMMYHHTETOM. HpI/I
9TOM, OOHAKO, BpsA JH MOXHO CUHTaTh, 9TO rOCymapCTBO Cyda B JaHHOM cliy4dae
00s13aH0 cHelaTh 3TO II0 COOCTBEHHOM nauiartuBe. Kak NpeAcTaBIIsI€TCA, €CIIHU
roCynAapCcTBO JOJDKHOCTHOI'O JIMIIA HE COCJIAJIOCh Ha €ro HMMYHHUTET ratione materiae,
XOTA MMEJIO OJIA 3TOr0 BCE HCO6XOI[I/IMI:IC IIpEANOChIIIKA U D30 (6) Hagjiexamum 06pa30M
YBEIOMIIEHO, HAHHBIM (baKT MOXET HMETH OIPCACIAIONICe 3HAa4YE€HUE i1 BRIBOJA 06

OTCYTCTBUH UMMYHHTETA.

B uactu, kacaromelcs OTkasa OT MMMyHHWTeTa, obpalllaeT Ha ceGs BHEMAHHE

pasien, MNOCBANICHHBIH IONOXEHUAM MEXIYHapOAHBIX IOTOBOPOB, KOTODHIE MOTYT
TPakTOBaTkCs Kak OTKa3 OT HMMyHHTeTa. McxomuM u3 TOro, 4ro B OTCYTCTBHE
CHEHANBHEIX HOPM 00 OTKase rocynapCTB-YYaCTHUKOB MEXAYHApPOJHOIO JOTOBOPA OT
HMMYHHTETA COIJIacHe rocyapcTBa Ha OCYILIECTBIEHNE B OTHOMEHHH €ro JOKHOCTHBIX
JHL MHOCTPaHHOH YroJIOBHOH IOPUCIVKIIMK IPE3IOMHPOBATHCS HE IOJDKHO. B HMHOM
Clydae 3TO NIPOTHBOPEYMIIO OBl 6a30BOMY TE3HUCY O «SICHOM M HEIBYCMBICICHHOMY
OTKa3¢ OT MMMyHHTeTa. IIpe/CTaBIEHHBI IIOAXOXL COOTBETCTBOBAT OBl MO
Mesxnynapoauoro Cyna mo feiny, KacarolueMycs opaepa Ha apecT oT 11 amperns 2000
rofa ([lemoxpatuyeckas Pecry6muka Konro npotus Bensrum).

Cneu,uoma,uqmc 3asBILICT O «HEACIHUMOCTH OTKa3a OT HMMMYHUTETA B OTHOINEHUU

BCETO YroJIOBHOTO NPOU3BOJACTBA. BMecTe ¢ TeM, Ha Halll B3NS, B OTHENBHBIX CIy4asx
OTKa3 OT MMMYHHTETa UMEET MECTO TOJBKO B OTHOIIEHHH OIPENEJICHHOW KaTeropuu
Aedicteuii. Hampumep, rocymapcTBO MOXKET OTKa3aThCs OT HMMMYHHTETa CBOETO
JI0JDKHOCTHOTO JIMIla B OTHOIIEHWH Na4YM INOKa3aHUH B KadecTBe cBuzerend. OmHako
BpsAl M NPaBWJIBHO CYMTATh, YTO TaKOW OTKa3 OyAeT aBTOMATHYECKH OXBAaTLIBATh U
CUTyallHIO, KOrJa B OTHOINEHHMHM 3TOr0 JOJDKHOCTHOIO JIMIla — B paMKaxX TOTO JKe

YTOJIOBHOT'O ITPOU3BOACTBA — 6y,Z[YT BIIOCJICACTBUHU BBIIBUHYTBI OOBHHEHMS.



Yro xacaercs oOMeHa WHGoOpMaIwield, TO COTIIAaCHBI C TE€M, YTO I 3TUX Ilee

MOTYT 3aJelCTBOBaThCS KaHAIBI U HPOLEAYPHl, MPEeIyCMOTPEHHBIE COIJIAMIEHUIMH O
MEXITyHapOIHOM COTPYJHHYECTBE M B3aWMHOI NpaBoBOi nomomu. Ilpu 3TOM yuacTtue
rocyapcTBa IOJDKHOCTHOTO JHMIla B Ipolecce oOMeHa HHGpOpMamueil He HOIDKHO
TPaKTOBaThCs KaK NpHU3HaHNE IOPHCAVKIMM TOCYNapcTBa CyJa WM MONYAIMBEIA OTKA3
OT IMMYHHUTETA JOJDKHOCTHOT'O JIUIIA.

BmecTre ¢ TeM He BHONHE IOHATHHI IPWYWHBI, Ha OCHOBAaHHMH KOTOPEBIX
Crenoxnaguuk pelmmia OrpaHMYUTh OCHOBaHMS IUI1 OTKa3a B MPEHOCTaBICHUM
UHGOPMALUK TOJIBKO YTPO30H CyBepeHHUTETY, 6€30IacHOCTH, IyOINIHOMY HOPAAKY MK
WHBIM Ba)XHBIM I'OCYIapCTBEHHBIM MHTepecaM 3alpalrnBaeMoi croporsl. IlongaraeM, uto
B TEKCT COOTBETCTBYIOIIEIO IPOEKTa CTAaTbU ClIeAyeT BKIIOUHUTH M IPYI'ME XOPOILIO
U3BECTHBIE OCHOBAHWS, TaKue KaK HaIpaBICHHE 3alpoca B CBI3W C IOMUTHYECKUMM
IPECTYIIEHUAMH JIM6O CIIydau NpeciiefoBaHUs 110 TeM WM UHBIM AUCKPUMHHAIMOHHBIM
OCHOBaHMAM, a TaK)Ke IPOTUBOPEUNE 3aKOHOIaTeNIECTBY 3alpalliBaeMOoi CTOPOHEI.

IlpencraBnsercs  IONE3HBIM  JalbHeillllee  «yCHIIEHHE»  IIOJNOXKEHHHA O

CIpPaBEJIMBOM ¥ OeCHpHUCTPACTHOM OOpAIlEHWH ¢ JOJDKHOCTHBIM _JIMIIOM. XOTS

IpENCTaBICHHBIE TaPaHTUH SABIIAIOTCA IIUPOKO IPU3HAHHBIMY U IPOYHO 3aKPEIIEHHBIMH
B COBPEMEHHOM MEXIyHApOAHOM IIpaBe (BKIIIOYAs MEXIYHApOAHOE IIpaBO IIpaB
Yell0BeKa U MEXIYyHapOJHOE T'yMaHHUTapHOE IPaBo), HEJIMIIHNAM, Ha Halll B3[IIAM, OBLIO
OBl HOATBEPXXIEHHE WX IPUMEHHMOCTH M K IOJDKHOCTHBIM JIMIAaM MHOCTPAHHOIO
rocyaapcTaa.

Xotenu GBI TaKXKe OTMETUTb, YTO, HA HAII B3[VIAA, MIMEETCS PSJl BOIPOCOB, OTBETHI
Ha KoTopsle KoMuccuu elre npeacTonT HaiTH.

B otHomeHuy 3asBineHHBIX CHeIIOKNIaauuKoM IUIaHOB Oyayiueii paGoThl XOTenu
OBl BHOBb HAllOMHHUTB, UTO Poccus He mojepXXxuBaeT HaMepeHHe PacCMOTPETh BOIPOCKI,

CBA3aHHBIE C MEXAYHAPOAHOW YIOJOBHOM IOPUCIMKIIMEH, B paMKax TeMBbI ((I/IMMyHHTeT

AOJDKHOCTHBIX JIMI] roCcyaapCcTBa OT I/IHOCTpaHHOﬁ yFOHOBHOfI IOPUCOUKIIHI.
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Bo-nepBbiX, ¢ camoro Hadaja, ellle Ha CTagUd BKIIOYEHHS IIPEIJIOKEHHA O
PacCMOTpEHUH HAaHHOM TEMBI B JOITOCPOYHYIO mporpamMMmy pabGotel Komuccuw,
COOTBETCTBYIOLIMH OJI0OK BOIIPOCOB GBLI MPSMO UCKIIFOYEH U3 CPEpEI OXBaTa.

Bo-BTOpEIX, Kak yKa3aHO B IlyHKTe 1 IpoeKTa CTaThu 1, «HACTOSINME MPOEKTHI
CTaTedl NPUMEHAIOTCA K MMMYHHUTETY MOJDKHOCTHBIX JIMI[ TOCYAApCTBA OT YIONOBHOM
IOPUCAMKIIMY Ipyroro rocyAapcTsa». B KOMMEHTapuu K JaHHOH HOpMe 3aKpeIIeHO, UTo
«Komucens penmia orpaHUYHTh cepy IPUMEHEHUs POEKTa CTaTed HMMyHHMTETOM OT
“MHOCTPaHHOK” yrOJOBHOW IOPHCOUKLMH, KOTOpas OTpaXaeT TIOpH3OHTAIbHBIE
OTHOILCHUS MEXIy TroCyJapcTBaMd. OTO O3Ha4aeT, YTO IIPOeKT craredl Oymer
NPUMEHSTECS MCKIIOYHUTENEHO B OTHOLICHHHM MMMYHHUTETa OT YTOJOBHOM IOPHCIUKIIMA
“mpyroro  rocymapcrBa”. Takum 00pa3soM, MMMYHHTETH OT IOPHUCIMKIMH
MEXIYHapOOHBIX YrOJNIOBHBIX TPHUOYHAIOB, KOTOpBEIE PpErYIHPYIOTCS OTAEIBHBIM
IIPaBOBBIM PEXXMMOM, BBIHOCATCS 3a Ipelensl cepsl IpUMEHEHU MPoeKTa cTareil. DTo
UCKIIIOYEeHHE HEeOOXOAMMO NOHHMMATh TaKMM O0pa3oM, 4YTO IOJIOXKEHWs HACTOAIIETrO
IpoeKkTa CcTaTel HHKOMM o00pa3oM He 3aTpardBaloT HH OIHY U3 HOPM,
PeriaMeHTUPYIOMUX (PyHKIIMOHUPOBAHHUE TAKMX FOPUCIUKLIMI.

IMpemnoxenne CrenuaabHOro JOKIAAUMKA OTHOCUTENHHO pa3paboTKU MEXaHHU3Ma

YPEryinupoBaHusa CIIOPOB MEXKAY IOCyJapCTBOM Cyla H rocyJapCTBOM JOJDKHOCTHOI'O

JidIa IpeACTaBIACTCA HaM IPEXKACBPEMCHHBIM.

Yro kacaeTci BO3MOXXHOTO BKJIIOUEHMS «IepeiloBoi mpakTuku» («good

practices»), oTMETIWIM Obl, 4TO, KaK TaKOBOM, aHAIN3 IPAaKTUKA TOCYAAPCTB SBISETCS
ocHoBOH paborhl Komumccun. Opmako He yOeXIEHBI, YTO B JAHHOM cliydae Oyner
YMECTHBIM «J€JIeHUE» MPaKTUKHU Ha «IEPeIOBYIO» U KHEIEPEAOBYIO».

B 370 cBsi3u x0Tenu OB HAIIOMHUTD, YTO YHUKAIBHOCTh KOMHCCHH 3aKIIIOYaeTCs
B TOM, YTO OHA IIpe/CTaBisAeT cOOO BOIUIONIEHHE MBICIIH BCEX IPAaBOBBIX CUCTEM MHpa U
JaeT BO3MOXHOCTH BCEM pErHoHaM BHOCUTH BKiIal B (GOpPMHpPOBaHHE HOPM

MEXIAyHapOOQHOTO IIpasa. Emie omna BakHas qgepTa Komuccnn — OTCYTCTBHE




11

NONUTH3alMd M CTpeMJieHHe paboTaTh Ha OCHOBE KOHCeHCyca. I[lomaraem KpaiiHe
Ba)XHBIM COXPAHATH 3THU Tpagulu. YOexaeHbl: 4ToObl OBITh 3¢)()EeKTHBHBIMH, HOPMBI
MEXTyHapOJHOTO NpaBa AOJDKHBI J1aBaTh OLIYIEHHE COIPUYACTHOCTH BCEM CTpaHaM H
pernoHam.

B 3ToM KOHTEKCTe He MeHee BakHO, 4To0bl Komuccus ciblmana ¥ JOJDKHBIM
obpa3oM yuuThIBajla MHEHHs rocymapctB. llomaraem, uTo Hecorjacue Hejeramuii c
KaKuM-JIH00 IOJIOXKEHHEM B pa3pabaTHIBA€MOM IIPOEKTEe IOJDKHO BOCIIPHHHMATHCS
CEppe3HO M BECTH K IIPOAOIDKEHHMIO pabOThl Haj TeMo#, Haxe eciod I STOro
norpedyeTcss MPOAJIHUTh CPOK IOATOTOBKM JAOKYMEHTOB i npexactaBienus B [llectoit
KOMMUTET.

VYuuThIBasg KOJNWYECTBO HEPEIICHHBIX BOIIPOCOB, BCE €IIle CTOALMX Iepex
Komuccuell, npu3piBaeM He CHEIUTH C 3aBEPIISHUEM IIEPBOTO YTEHHUS MPOEKTOB CTaTeit
I10 TaHHOM TeMe.

Bbnaronapro Bac, r-u IIpencenarerns.



